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NEGOTIATION SKILLS: AN OBJECTIVE
OF THE LEGAL ENGLISH COURSE

Tania MAGUREANU"

gathered through my involvement in the designit only represents the tip of the iceberg. Mostesas
and production of the recently published never get to trial. A very high percentage of coakes
English for Legal PurposeéELP) [1] textbook, co-  settle (estimates differ but it is probably aro@fito
ordinated by the British Council. It is devoteddne 90%) and these settlements are achieved by
of the objectives of the ELP syllabus, regardedm@s negotiation.” [2, p. 1].
indispensable aspect of the education of would-be
lawyers: the development of negotiation skills,hivit  Negotiation between the parties involved in a civil
the wider area of professional communication skillsdispute can occur at any stage in the unfolding of
(also including giving presentations, writing legte case, from pre-action, to appeal and enforcemext, a
meeting and discussing with clients or other lawyer ;g usually conducted through the parties’ lawyers.
etc.). Generally the solicitor prepares the case for, tvidilile
at the same time negotiating a settlement. In many
cases a settlement is reached by court-door
negotiation, i.e. by negotiation between the btarss
representing the two parties outside the courtrqost,
before the case is called on.

This article draws on the experience and findingsbeyond this scene of courtroom drama. One could say

In what follows | shall try to define the specific
objectives of the ELP course in this area, by Ingki
briefly at the place of negotiation in a lawyer'snk;,
with particular reference to Romanian (current and
future) lawyers’ need to learn and develop thelskil

and specific language that are required in order tcNegotiation is thus a vital part of a lawyer's work

negotiate successfully. In this way, | hope to . . . o
. required in a wide range of contexts and situations
demonstrate the need to include the development g : .
rom simple sales transactions, through more coxple

negotiation skills among the objectives of the ELPb . ¢ h ) |
syllabus, and hence its coverage in a textboolgdesdi usiness agreements (suc _as agreeing a lease or a
future partnership), to settling claims or resodvin

for law students. By way of illustration, | shallegent | onal di
in the second part of the article the unit begal  'Nternational disputes.

Negotiations included in the English for Legal o _
Purposesextbook [1, p. 84-97]. Negotiation as a teachable set of skills

It is generally acknowledged that negotiation ig p&
our lives, as we find ourselves involved in all dgnof

A lawyer's work has long been perceived as invajvin €veryday situations which require it. However,
the skilful use of argument and the ability to ask  hegotiating in legal contexts is a very complex,
right questions of witnesses, so as to put onese ca Intellectually challenging activity, requiring adtough
persuasively before the court. Yet, courtroom understanding of the process, as well as consiterab
advocacy is but a small part of a lawyer’s practie skill and practice in order to ensure a successful
emphasised in the Inns of Court School of Lawoutcome. While it may be true that some people are
Manual onNegotiation “a barrister’s role extends well clearly better negotiators than others, displayamy

Negotiation as part of the lawyer’s practice

" Lecturer, Department of Germanic Languages and Bus#s Communication, ASE Bucharest
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inborn talent for getting what they want, it is now indicates that there are varying degrees of
widely recognized that negotiation skills can be effectiveness in negotiation [7]. Using questionesi
learned and developed, and that one can become and interviews and observing lawyers’ behaviour and
more effective negotiator through formal training. performance during negotiations, Williams ratednthe
on a large number of traits to determine whethey th
The need for Romanian students of law to develop were competitive or cooperative and to assess their
the skill of negotiating in English degree of effectiveness. According to his findings,
65% of negotiators could be categorised as coaperat
We have seen that negotiation skills are “a vitat pf ~ and 24% as competitive. At the same time 59% of
a lawyer's repertoire” [2]: whatever their field of cooperative negotiators were rated as effective and
practice, lawyers are often involved in negotiating only 3% as ineffective, as compared to only 25% of

whether as an inevitable part of the litigationq@ss,  competitive negotiators who performed effectively,
as a necessary step towards concluding a businegg,d 339% rated as ineffective.

transaction, or as part of the complex process of

seeking consensus before signing an internatio_na;b\nother comparative study of ‘good’ and ‘average’
agreement. Romanian lawyers will have to use Eglis yegotiators in action found that, although thers wa
to negotiate in any of these contexts, when working ifterence in the time spent by the two categodes
companies offering legal consultancy to multinagion planning their strategy, they were significantly
corporations or to local clients dealing with fgei  jitorent on  other points. Thus, while average
partners, in diplomacy, in European organizatiaris o negotiators thought in terms of the’ present, effect

institutions  having  links  with  international negotiators took a long-term view, were much more

organizations [4]. Moreover, at a time when Roman.'acreative, flexible and versatile, making lots of

's engaged in the process of negotiating EU acoessi suggestions and considering twice the number of

this alone would suffice to justify the place of a ) . .
module devoted to negotiation in an ELP course, asalternatlves. Unlike the average negotiators oleskrv

negotiating language can be regarded as an integré(\fhO set' th§|r ?)t:!ect|vtezhs as su:jgle pm?_tst, dem? thei
part of the language of accession [5]. issues in isolation, the good negotiators set their

objectives in terms of a range, considering the levho

But what should would-be lawyers learn in order toPackage. Another major feature of negotiators with
become effective negotiators in English? What hee t 900d track record was their ability to persuade ot
aspects that a unit or a training module on netjotia  9Ving lots of reasons and using many different
for law students should focus on? In other wordsaw  @rguments, but by repeating the same ones, basad on
objectives should be set for this component of thethorough knowledge of the case and the law. They al
course? To answer this question, one has to igentifaPpeared to do more summarizing and reviewing,
first the particular features that characterizeatfffe =~ checking that everything was correctly understood.
negotiation and the kind of behaviour that leads to

success. Such studies give some insight into legal negatto
behaviour and what is and is not perceived as
What are good negotiators like? effective, countering “the misconception that all

lawyers are tough, aggressive, hard-nosed negiato
Although there is a large body of literature dedote  [2, p. 25]. They emphasise the characteristics Ilysua
various aspects of negotiation in business andén t associated with effective negotiators, some of twhic
world of international relations, less has beeritemi  may be personal skills and qualities, e.g. beitigmal
on negotiation in the legal context. Nevertheless, and intelligent, analytical, perceptive and creativ
number of empirical studies carried out in the pastothers being trainable through education and precti
years have started examining the different ways insuch as being thoroughly prepared on the facthef t
which people behave during negotiations, in order t case and the legal provisions pertaining to itnpiag
find out what is and is not effective. the overall structure of the negotiation and the

concessions one is going to make, being persuasive
Gerald Williams, Professor of Law at Brigham Young through the use of argument, being skilful in ‘riead
UniverSity carried out eXperimentS demonstrathl'@t the Opponent’s verbal and non_verbal SignajS, st as

some lawyers get far better results than othersewhi jgentify the different strategies, styles and &tnd
negotiating exactly the same case, which clearlyjeal with them effectively.
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These are, then, some of the issues that law diidenconditionally, exchanging information, clarifying,
learning to negotiate should become aware of. @n threformulating, agreeing/disagreeing, rejecting,.)etc
other hand, which of the above aspects identified aand creating opportunities for the learners to tisac
factors of success should come under the scopgeof t these in life-like situations.

ELP course? What should be the role of the English

teacher in attaining the overall objective of deping For the rest of thi; article, | shall _bri_efly deber the
the learners’ negotiation skills? structure of the unit ohegal Negotiationghat | have

written for theEnglish for Legal Purposetextbook,
Clearly, those elements which pertain to knowledige and present some of the tasks and activities
the law, analysis of the case, preparation of thespecifically designed to highlight the aspects used
negotiation in terms of facts (issues at stakesrdggd  above.
conditions, concessions, line of argument, choite o
strategy, etc.) are the legal specialists’ domiet, The structure of the unit
even in this area the English teacher can provide L . . _
support in the form of background reading or reedrd | "¢ Legal Negotiationsunit is divided into four
extracts on the topic, or of discussions on thecepn ~ S€ctions, according to the sub-topics dealt witithe
and process of negotiation in a professional cdntex 'ocusing on  several integrated language skills,
which are most valuable in making students aware oflthough the main focus throughout the unit is on

the more theoretical aspects involved in negotiatio interactive skills, i.e. speaking and listeningic& one
of the main aims of the unit is to raise students’

Apart from these, in view of the complexity of the awareness of negotiation in the legal context,uthi¢
process and the need to master not only the sieateg provides various opportunities for discussion and
and tactics, but also the language of negotiatitves, information gathering (through reading and listgfin
ELP course should also focus on the main featuies con the role of negotiation in resolving a case,tiom
negotiating language, helping to familiarize studen factors that influence negotiations, the different
with some of the set phrases used in variousstrategies and styles one can adopt and the skills
negotiation stages, to acquire linguistic functionsneeded in order to be successful. An overview ef th
required when participating in  negotiations unit is given below with the aims of the differeasks
(persuading, suggesting, granting concessiondeing indicated:

Section A The place of Negotiation in Resolving aase
» How are civil disputes resolved plenary discussion designed to introduce theesiisdto the topic

» Negotiating a case under the English law systendammmparison with the situation in Romania

« plenary and group discussienaiming to activate the relevant vocabulary andr@w on the students’ own thoughts

on the benefits of settling a case rather thanggtortrial; highlighting the solicitor’s, the bastéer’s, and the client's
respective roles in the negotiation

« reading for background informatiendesigned to provide extra input

Section B Can Negotiation Skills Be Learned?

» What is a negotiation?
« providing a definition of negotiatior aimING to elicit students’ ideas on negotiation dmghlight concepts such as
parties with specific (possibly conflicting) goasd interests, communication, compromise, agreement

e comparing different views and definitions on negtidin

0

» Types of negotiation— raising awareness of different negotiation typesoseting to purpose and partie
behaviour/relationship

» Negotiation strategy and style
» reading-to provide input on the main strategies and stglestified by authors on legal negotiations
« discussion — to identify elements which characteeach strategy
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» How to choose your strategy?
« listening to expert advice on the topialesigned to develop listening for gist and for #pemformation (important
skills in negotiation)
» identifying different approaches and discussingrtbfectiveness- aiming to offer guidance to novice negotiators, so
as to help them behave according to their intestamproperly interpret and respond to the oppdsdeathaviour

Section C Negotiating Successfully

» Pre-requisites of success in negotiatienaiming to sensitise students to the various énftees that can affect the outcome
of negotiations
» brainstorming factors of success
 listening to lawyer giving advice and taking notes

» Have you got what it takes? pair discussion on essential skills and qualities good negotiator

» Stages in a negotiatior small group discussion of the content and sequefitee basic phases of the negotiation procgss,
intended to familiarise the students with the gaheecognisable pattern of most negotiations, s@aoaenhance their
understanding of the process

Section D The Language of Negotiations

» Set phrases used in the different negotiation stage
e matching phrases to different stages, an activitsighed to reinforce functional language édding, bargaining,
agreeing, rejecting, etc.

» Language awareness meant to highlight language items that are reieiranegotiation
 identifying ways of expressing condition in the ¢gining stage
» discussing various language items occurring in tiatjons

=2

» Language focus: Making statements more tentativelesigned to introduce and practice an esserdmct of the style g
negotiating language
» ways of making the language more diplomatic

» Role play: Negotiating a settlement between a lawdl and a tenant- an activity type characteristically used in gny
course devoted to the development of professidiilié,sas it provides a chance for the studentage the language and
skills developed throughout the unit in a life-ligiguation

» Further reading: NEW WAYS OF SETTLING DISPUTES
» reading about alternative dispute resolution (foividual study)

Since negotiation is about communication and comjge, the different sections and sub-sections efuhit
include tasks whose aims address the needs of vbeulelgal negotiators, as can be seen from thevieveabove.

Activities and tasks

To illustrate how some of the main aspects of natjoh are dealt with in the unit, | have selectede a few
activities, dealing with:

a) strategies and style in negotiating;

b) the language of negotiations, in particular, svafymaking language more tentative.
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B.4 Negotiation Strategy and Style
B.4.1Read the text below describing the main strateigiestified by authors on legal negotiations:

the competitive strategy, sometimes callgobsitional or hard bargaining, which seeks to maximise one’s own gains
taking a strong stance, on the basis that thisfaite the opponent to give in. The goal is victdrile competitive negotiatg
pushes the opponent into a corner, in order tahgemost of what he is claiming. It is a ‘win/logseaction to disagreement
conflict, which leads to confrontation. While ituseful in some circumstances, it can at timesyredlieadlock.

The cooperative/compromisingstrategy, sometimes callsoft bargaining, which assumes that there must be concess
on both sides and seeks, by demonstrably beingdresble’ in the demands and concessions made anidglimformation,
to engender trust and reciprocal behaviour in {y@oaent. The goal is agreement. It is a ‘win/wigaction which does ng
necessarily produce the best results, as the agreemill not always be one which adequately or gegly resolves the
underlying differences.

The collaborative strategy, also calledationale bargaining, which assumes that the parties can work togdtheeach
agreement by exploring the underlying interest¢hef parties, sharing information, being creativehi@ options considere

and judging any settlement against some agreeatestteria. It is a ‘win/win’ reaction which cdead to optimum results.

This strategy is derived from two similar but diffey strategies promulgated by differing schoolshafught, namely:

* the‘principled’ approach (developed by Roger Fisher and William &frithe Harvard Negotiation Project), whose gsg
to achieve a settlement which is fair and refldmith parties’ real needs or interests with the Eiweansaction cost
relative to desirability of the result

« the ‘problem-solving’ approach (set out by Carrie Menkel-Meadow of UCL#Ajhose goal is to achieve a settlem
which is objectively fair by some external authatite norm.

B.4.2 Here are a number of component elements of therelift strategies described above. Try to identifysé which
characterise each strategy and list them underathgropriate heading:

Positional bargaining Soft bargaining Rationalebargaining
Competitive negotiators ... Cooperative negotiators ... Collaborative negotiators

... focus on
concessions from
the opponel

... focus on
interests not
position:

... open and
stay high

... Separate the
people from
the probler

... take the initiative
at the start

... make few, small
and unimportant
concessior

... try to create an
atmosphere of
‘mutual’

compromis

... take a strong,
unyielding stance

... share information
freely and listen to
what the other side
has to sa

... open in a way which
shows they are trustworthy

and see the negotiation as a
compromis

by

=

ions

)

ent
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a.
A.

>c

C.

B.5 How to choose your strategy?

B.5.1Listen to an experienced lawyer advising a novagister on using different negotiating strategeesd styles. Whick
of the elements you have identified for each ssattoes she mention? What distinction does she bnetkesen ‘strategy
and *

B.5.2Look at the following extracts from court-door négtions. What strategy (and style) has the fimstrister adopted in
each of them? How does his opponent respond? Wapphoach do you think is more effective and likelylead to a
successful outcome?

A. My client is interested in reaching a comprontisat could settle the differences and allow themdd business togethe
again.
B. Well, that’s certainly not out of the questigmovided both sides are prepared to be reasonable.

A. So, with that possibility in mind, would it begwod idea to go back to the three issues | outlatethe start? Take each
turn, see if we can resolve those satisfactorily.

... use the ‘deadline’ (real or
fictitious) and the ‘walkout’
tactics to exert pressure on the
opponent

... invent options for
mutual gain
(‘expanding the pie

... insist on objective
criteria

... reveal as little
information as possible
and may give
inaccurate informatic

... develop a best

alternative to a negotiated
settlement (BATNA)

rather than a bottom line

... are open to
reason but closed
to pressure

... try to persuade the othe
party to come towards them
by introducing a moral
element of ‘fair play’ based

Qn joint compromise

/. make unilateral concessions

on the assumption that this will

encourage the other side to
reciprocat

... exaggerate the strength

of their own case and stress
the weakness of the

opponent’s cas

... take a
conciliatory stance
and want to trust
and be trusted

style’? What are the two main negotiating ety$he describes?

| think it's only fair to point out from the statthtat I'm here today because the Managing Directanyclient company
is a civilised man. But | amot impressed by your client’s case, nor am | impreésseyour client’s attitude in bringin
an obviously frivolous and unsustainable countairelto our own. There can be no dispute that mgntlhas the uppe
hand - a matter you need to consider with grea bare today.

With all due respect, | doot believe your client has the upper hand, as youitputly client wasjustified in
withholding payment for the goods delivered two keeafter the agreed date, guodtified in treating the contract g
repudiated. The losses that form our counter-ckienadirect result from your client’s actions and are therefolearly
sustainable in law.

Surely the purpose of our discussion is to seeeifcan reach settlement. We shouldn’t be wasting tilmcussing the
minutiae of the case. Now, if you would please jefitme what your client is prepared to offer mine can move this

thing along.
No, I'm afraid | simplycannot give you a figure and | doot agree with you that we are discussing the minuifatbe
case. These matters are central to our discussion.

=

D

in
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B. Yes, that would seem reasonable.
A. Well, the first issue ...

d.

A. What | suggest is that | forego the losses ondkedelivery and you forego the loss of profit bis month’s sales.

B. No, what you're proposing is not fair! It's not agptable.

A. But this way we are foregoing our own losses ang Yass would be compensated.

B. |said no! I really cannot be expected to wipealuiy loss of profit claim! It's totally unrealist
A. Butif you tie in here the possibility of ...

B. No, it's out of the question!

A. But if you would just listen!

B. It's not a question of listening! | know what yoave to say. | just don’t agree with it!

In two words:IM-POSSIBLE!

D.2 Language Awareness

D.2.1 Read again the phrases used in the bargaining stdge negotiation and identify the various waysegpressing

conditions.

D.2.2Read the following extracts from negotiations andveer the questions:

What does woud express in each of
these three extracts?

Does may have the same meaning in
these extracts’

Why is the speaker using this phrase’
Can you think of any other phrases
that function in the same way?/

1. a.“Now, if you would please just tell me what yoli
client is prepared to offer mine, we can move this
thing along.”

b. “Would it be a good idea to go back to the thf
issues | outlined at the start? Take each in turn,
see if we can resolve those satisfactorily.”

c. “But if you would just listen!”

o

2. a."Depending on how we proceedmay ask, as 3
condition of the settlement, that your clig
produce the documents which evidence the los|

b. Subject to a satisfactory resolution of the other
outstanding issues, weay be prepared to accep
this offer.

05
= —

3. “With the greatest respect don't believe your
client has the upper hand, as you put it.”

D.3 Language Focus
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D.3.1 Making Statements More Tentative

Successful negotiations often depend on avoidireciddisagreement and using tentative, diplomatitglage. Study th
grammar box below and note the different ways irclwigou can avoid sounding abrupt, inflexible ogdmatic, by making

what you say more tentative and negotiable.

grammar box

1. Usingwould to take away the dogmatic tone of many statements.
e.g. That's not acceptable. Thatwould beunacceptable.
We expect them to accept our proposalsWe would expect them to accept our proposals.

2. Usingintroductory words or phrases — Actually; With (all due) respect; To be honest; I'afraid; Frankly, etc.- to
warn the listener that disagreement or some untiefpfunwelcome remark follows.
e.g. That option is out of the question.I'm afraid that option is out of the question.

You give us no alternative but to cancel ¢batract. » In those circumstancesyou give us no alternative but
cancel the contract.

3. Using theinterrogative, esp. thaegative interrogativeto make suggestions sound more tentative and tinbtm
e.g. That is too much. Is(n’t) that too much?Wouldn’t that be too much?
Let's discuss our offer first. Could(n’t) we discuss our offer first?

e.g. | have doubts/reservations about that. havesomedoubts/reservations about that.
We had a disagreement with the supplierdVe hada slight / a bit of adisagreement with the suppliers.

5. Using thecomparative in offering an alternative suggestion, to implgttithe other person’s suggestion is accepts

but yours is more acceptable.

e.g.Wouldn't Fridaybe more convenient? / Fridagnight be moreconvenient.
Ms Johnson might bebatterperson to approach.

6. (@) Usingnot very + the positive equivalent of a negative aective.

e.g. That suggestion is impractical. That suggestion isot very practical.
That proposal is insensitive to the employees’ a®ifs. —~ That proposal isiot very sensitivdo the employees

demands.

(b) Replacing a verb with negative meaningdmy't + the positive equivalent.
e.g. | disagree completely. | don’t agreeat all, I'm afraid.
| dislike that idea-» | don't like that idea at all.

7. Usingthe past continuousof the verbwonderto avoid asking questions that are too direct and@t and of verbs like
hope, expect, plan, etto sound more friendly and open and give the imgoesof including the other partner in t
discussion, so as to engage them in an open negotia

e.g. Have you come to a decision yet1 was wonderingf you'd come to a decision yet.

4. Usingqualifiers - a little (bit), some, slight, etc. to restrict general statements that are likelyrtalpce disagreement|.

n

We hoped you'd accept our proposal.We were hoping/ou’d accept our proposal.

D.3.2 Make the statements below less direct and moreomhigiic by using the various language points illastd in the

grammar box:
I’'m unhappy with that suggestion.
We need another meeting next week.

It's a good idea to negotiate an overall deal.
We need time before making a decision.

We hoped the problem would be solved today. That's inconvenient.
Information is needed before we can come to a esiah. | don’t want to meet so soon.
That's a useless line of argument. | reject what you say.

We intended to deal with each issue separately.

Q

D

)
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Conclusion

To conclude, | should stress that the unit desdribe negotiators, should perhaps include more inputhen t
here is by no means exhaustive. It was designddawit various factors that influence negotiations, asl asl
particular category of learners in mind, viz. sebon practice of the different bargaining strategies and
year students in law faculties. Depending on thetactics one can resort to. There should also bee mor
specific needs of individual (groups of) learnér®  insight into and practice of the various techniqoés
material may need to be supplemented with mor€;ging |anguage persuasively, of dealing with cenfli
theoretical information and/or practical tasks on and deadlock, of concluding the negotiation and
various issues involved_in_legal negotiations, idig accurately recording the terms of the agreemerdt La
a careful study of negotiating language. but not least, special attention should be paidhto

A wider module on negotiation, designed more cross-cultural aspects that are likely to occur mhe
specifically for the training of international negotiating internationally.

REFERENCES AND BIBLIOGRAPHY

1. BARDI, M., PROSPER WITH ENGLISH —English for Legal Purpp8esharest, Cavallioti
MAGUREANU, T. (eds.) Publishers - British Council, 2002

2. BLAKE, S., NEGOTIATION,Inns of Court School of Law, London, Blackstoned$r Ltd.,
LEAHY, S, 1999
TAYLOR, M.

3. FISHER, R,, Getting to Yes — Negotiating Agreement Without r@ivin, Penguin Books,
URY, W., 1991
PATTON, B.

4. MAGUREANU, T. ‘Designing the English for Legal Purpss textbook’ in C. STOEAN,

T. MAGUREANU and L. CONSTANTINESCU (eds.DIVERSITATEA
LINGVISTIC{ SI CULTURAL{ — FACTOR AL DEZVOLARII EUROPENE,
Bucharest, Editura ASE, 2002, p. 240-2ASE Bucharest, 2002

5. NORTHCOTT, J. ‘English for European Integration — a New Type &2’ inPROSPER Journal
14, Cavallioti Publishers - British Council, 2002
6. SHEPPARD, P., Negotiate in French and Englisguoted in JONES, L. and R. ALEXANDER
LAPEYRE, B. New International Business English, WorkboGlgmbridge University Press,
1998
7. WILLIAMS, G. R. Legal Negotiation and SettlemeBt, Paul Min, West Publishing Co., quoted in
[2, p. 24-25]

Dialogos ® 6/2002 115



